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Reducing liability risks associated with
performing environmental audits

by Sheila Noonan Mitchell, Esqg.
Buckingham, Doolittle &
Burroughs, LLP

(This article is meant to provide general

information only and does not constitute
legal opinion or advice. Such advice may
only be provided after a careful review of

the specific facts and the client’s situa-
tion.)

nvironmental audits provide

companijesnumerous economic

benefits. Audits allow a com-
pany to plan against fines and negative
publicity that may arise from environ-
mental non-compliance, identify envi-
ronmental operating and management
inefficiencies which may be improved
to save money, prioritize environmen-
tal issues to more accurately budget for
environmental compliance, and, if a
company acts to correct any noncom-
pliance, better position the company
for possible mitigation of any environ-
mental fines or penalties which may be
assessed. However, environmental
audits may also create an incriminating
paper trail for civil and criminal en-

forcement actions or a plaintiff’s road
map for discovery in toxic tort litiga-
tion and set off a chain of reporting
violations, business interruptions,
costly remediation efforts, and nega-
tive publicity. Moreover, when non-
compliant activity identified by an au-
dit is not corrected, the existence and
contentof the auditreportincreases the
company’s exposure to criminal liabil-
ity, significant civil punitive damages,
or both.

- If a company decides that despite the
risks of performing an audit the ben-
efits justify going forward, it should
consider implementing the legal strat-
egies discussed below to better posi-
tion the company to (1) protect the au-
dit information from disclosure to en-
vironmental agencies, citizen groups,
and other potential plaintiffs, and (2)
reduce or mitigate civil and/or crimi-
nal liability associated with any non-
compliance discovered through the
audit.

Protecting environmental
audit information from

disclosure

No matter how compliant a corpora-
tion may believe itself to be, if a com-
pany elects to perform an environmen-
tal audit of its operations, it should
place itself in the best position it can be
to limit access of third parties to all
information arising from the environ-
mental audit. Three methods to con-
siderare: (a) confidentiality agreements
with outside environmental consult-

ants; (b) the attorney-client privilege;
and (c) state environmental auditlaws.

(a) Confidentiality Agreement with
Consultant.

If an outside consultant is retained to
perform the audit, it is crucial to obtain
the utmost assurance that the consult-
ant will not disclose information ob-
tained during an audit to third parties,
including environmental agencies. En-
vironmental consultants rarely have a
responsibility to report a violation to
an agency; however, under Ohio’s
Brownfields Program, for example, a
consultant may have a duty toreporta
serious violation to the appropriate
agency. Itisimperative thatacompany
protects the confidentiality of its pro-
cesses, trade secrets, and other propri-
etary information which a consultant
may obtain during an audit. Finally,
the consultant’s non-disclosure is nec-
essary to preserve disclosure protec-
tions such as the attorney-client privi-
lege. A confidentiality agreement pro-
tects the company from disclosure by
the consultant and better ensures that
the consultant will consult with com-
pany prior to disclosing a violation to
an agency.

Continued on pages 4 & 5
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Message from the Chairman

Walt Kocher

A&WMA Student Chapters ¢ More is befter

The NOC of A&WMA currently has
two student chapters in all of Northern
Ohio, although there are numerous
college/university /junior college en-
vironmental programs in our region.
Student chapters provide a valuable
link between students who wish to
pursue an environmental career and
environmental professionals. An ac-
tive student chapter canbeasignificant
help to student members in the pursuit
of their careers. It can help the univer-
sity faculty and staff to be more in-
volved inrelevant out-of-the-classroom
activities, and itcan providerewarding
interactions with students for profes-
sional members. These groups can be
win-win-win experiences for all in-
volved. So why don’t we have more
student chapters?

As with any worthwhile endeavor,
the establishment and maintenance of
astudent chapter takes effort and com-
mitment from all three of the above

FROM THE EDITOR

The Northern Ohio Chapter Newsletter,
is published semiannually for members of
AEWMAL. David Marczely serves as edi-
tor. Dr. Marczely may be contacted at
(330) 375-5123 at Environmental Mitiga-
tion Group, 450 Grant St., Akron, OH
44311. Membership dues include sub-
scriptions to the newsletter. For member-
ship information contact Michael L.
Horvath at (330) 384-5964 or at Ohio
Edison 76 S. Main St., Akron 44308.

NOC-AZWMA MISSION STATEMENT

The Air & Waste Management Asso-
ciationisavoluntary, cooperative, non-
profit organization devoted to air pol-
lution control and waste management.
The Northern Ohio Chapter was
founded in 1986 to bring together rep-
resentatives of industry, academics,
government, and the public in an at-
mosphere of free exchange of informa-
tion. NOC is also sponsoring two stu-
dent chapters.
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mentioned groups - a failing from any
one of these groups can be the doom of
a student chapter.

An extremely diligent student can
carry a chapter for a small time - as
demonstrated by Cindy Ours. She was
instrumental in the establishment and
growth of a student chapter at Kent
State University a few years ago. She
did one thing that hurt that chapter
greatly - she graduated! A lack of uni-
versity support without such strong
student leadership leads to the demise
of that chapter.

Faculty members are needed toserve
as faculty advisors for such student
organizations. I can tell you from per-
sonal experience as faculty advisor of
the CSU Student Chapter, that univer-
sities do not fully appreciate the efforts
of faculty advisors. It has been recom-
mended to me several times to “let
some other faculty member take the
burden for a couple years.” This is not
an uncommon attitude among faculty.
Itis perceived as time taken away from
“productive activities”— those valued
by university administrators which
help a faculty member’s career. Fortu-
nately, there are some faculty that rec-
ognize the value of these student chap-
ters, and they are willing to look be-
yond the “tenure and promotion” cri-

teria to getinvolved. Itisthese faculty
members that we need from our area
colleges to create more student chap-
ters. Many members of the NOC Steer-
ing Committee have talked to faculty in
our region about getting involved, but
with limited success. If you are such a
faculty member, and youmightbe will-
ing to advise a worthy student group,
please consider an A&WMA student
chapter at your college. I would be
happy todiscuss the prospect withyou.

As professional members, your sup-
port is needed too. Scholarships, sup-
port for student activities, speaking to
studentchapters, and invitations to stu-
dent members to participate in NOC
meetings and conferences all provide
important growth-opportunities to the
students. Maintaining and expanding
upon such interactions can greatly en-
hance the value of a student chapter to
both the students and to the colleges.

Wehave taken the firststeps tocreate
additional student chapters in our re-
gion, but there ismuch more work tobe
done. If you wish to get involved,
please do! This can be a great gift not
only to the students, but also to your-
self!

Dr. Walt Kocher is an Associate Profes-
sor in the Civil Engineering Dept. at Cleve-
land State University.

Spring Conference will focus on
Multi-media inspections

The NOC chapter of A&AWMA will
hold its Spring Technical Conference
on April 22, 1998 in the afternoon at
Mather Mansion on the campus of
Cleveland State University. The con-
ference will focus on Multi-Media In-
spections, with related discussions of
citizen suits and federal and state en-
forcement. Environmental managers
and lawyers should find the topic in-
formative. Multi-media inspections are
different from the usual visit from the
local EPA air, waste or water inspector.

EPA intends to increase the use of this
vehicle and the regulated community
needs to know how to prepare and
react. Members of industry, the legal
profession, and both U.S. EPA and Ohio
EPA will make presentations.

The cost is $60 in advance, including
lunch. EPA employees are welcome at
half-price; students are admitted free
except for the $10 cost for lunch.

For more information, registration
and vendor space, please call Bob Perry
at (216) 447-3217.
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/Update

Where are we now on relevant regulations?

by David W. Marczely, Ph.D.,
J.D., Environmental
Mitigation Group

ew significantairand wasterules

has been proposed or approved

since thelastupdate. Behind the
scenes, U.S. EPA and Ohio EPA have
been busy. Ohio EPA hasbeen issuing
Title V permits and implementing
subtle changes in the Permits to Install
process. See companioned article on
Best Available Technology.

Title V

If you have received your Title V
permitor draft permit youshould care-
fully read the extensive terms and con-
ditions. WhatIhave observed thatmay
surprise some are quarterly reportsand
new stack test schedules. Language on
off-permit changes is very much le-
galese, but very important. I plan to
prepare an attempt at clarification in
the next newsletter.

Ozone

EPA expects to release a final SIP
call on NOx reductions for the 22
midwest states affected by the §126(b)
petitions by the eastern states to curtail
NOx. NOx is a precursor of atmo-
spheric ozone. EPA is preparing
supplemental proposals for this Spring
to implement these calls, such as a pro-
posal for emission trading.

Particulate Matter
EPA is setting up a monitoring sys-
tem of 1500 monitors. PM2.5 controls
are not imminent.

Congressional Action

Efforts to overturn EPA are waver-
ing. Best chance for success is a four
year moratorium.

CAM & Credible
Evidence

CAM requires continuous emission
monitoring (CEM) for emission units
which are major by themselves and are
not covered or specifically exempted

by other rules, such as a MACT stan-
dard. The rule does not apply until the
state promulgates its own CAM imple-
mentation program. However, if the
state does not promulgate its rule by
July 1998, the rule applies and the
sources must deal directly with US.
EPA. Expect Ohio to comply this
Spring.

Environmental groups are’seeking to
overturn the Compliance Assurance
Monitoring rule, promulgated in De-
cember 1997, because, in their view, the
rule excludes too many sources.
Industry’s problem with the ruleis con-
cern with the use of CAM with the
companion Credible Evidence rule, re-
portedin thelastnewsletter. Industry’s
fear is that CAM records will often
demonstrate non-compliance, even
though the source has demonstrated
compliance using EPA approved test
methods. EPA or citizens could sue the
source even though the facility was
validly certified in compliance under
Title V.

New Source Review

EPA is in the early stages of revising
the NSR process to make it more uni-
form. EPA is concerned that facilities
are moving operations out of
nonattainment areas to avoid the pro-
cess and its control requirements. Pro-
posals may require congressional
changes in the law.

-Potential to Emit

EPA is drafting new rules to rede-
fine the credit for control effectiveness
and operational constraints used in
making a PTE determination. EPA lost
several court decisions that rejected
EPA'’s position that the controls must
be federally enforceable. The rule will
deal with the nature of state enforce-
ability thatis sufficient tobe creditable.
PTE is important because it is used as
the threshold for many federal control
programs. Federal enforceable con-
trols are also subject to citizen suits,
while state controls rarely are.

Toxic Release Inventory
EPA will again propose a chemical

userequirement for submission of TRIs.
EPA withdrew itoriginal 1993 proposal
because of concerns for confidential
information and regulatory burden on
reporters. The new “material account-
ing” would require a mass balance of
materials entering and leaving the fa-
cility either as waste or product.
Greenhouse Gases
Congress will struggle with the De-
cember 1997 Kyoto Protocol which
would restrict carbon dioxide and other
greenhouse gases in most developed
industrial countries. The Clinton ad-
ministration has proposed a $5 billion
domestic policy plan to create tax in-
centives to promote energy efficiency
and the use on non-fossil fuels. Mean-
while, an international committee is
working on a trading system among
nations to be presented in November
1998 at Buenos Aires. A major problem
with the Protocol is still unresolved,
that is, how to limit emissions in devel-
oping nations, such as China, India,
South Korea, Brazil and Argentina.
Dr. Marczely is the Compliance Officer
with the Environmental Mitigation Group.

Innovative Techniques
for Remediation
Conference led to
interesting discussion

TheNorthern Ohio Chapter Fall tech-
nical conference at the Martin Center at
the University of Akron discussed In-
novative Techniques for Remediation.
The topic differed from the usual em-
phasis on environmental compliance
issuesat the chapter conferences. How-
ever, presentations were well received.

Some of the audience seemed well
versed in- remediation, which led to
interesting discussion both during and
after the presentations. For many of
our regular members, who regard
remediation as something they hope to
avoid, the program was educational.
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Reducing liability risks ® Continued

(b) Attorney-Client Privilege.

Theattorney-client privilege protects
from disclosure confidential commu-
nications betweenaclientand attorney
where the communication’s purposeis
to secure and provide legal advice. To
apply the attorney-client privilege to
audits, the primary purpose of the au-
dit must be to gain or provide legal
advice and all communications must
occur between a client and an attorney
acting in his or her capacity as an attor-
ney (rather than a business advisor in
the case of in-house counsel).

Companies must plan in advance of
the audit to avoid potential mistakes
which would eliminate the attorney-
clientprivilege. Anin-house oroutside
counsel should communicate in writ-
ing that he or she is forming an audit
team for purposes of obtaining infor-
mation necessary to provide the com-
pany legal advice regarding its envi-
ronmental compliance. If an outside
consultant is to perform the audit, it
must be clear that an attorney is retain-
ing the consultant to obtain informa-
tion regarding the company’s environ-
mental compliance (so that the consult-
antbecomes an agent for the attorney).
The company must provide the audit
information only to the designated au-
dit team and other company manage-
ment on a need-to know-basis to en-
sure thatit does not waive the privilege
by disclosure to others. Thus, to suc-
cessfully assert the attorney-client privi-
lege, legal counsel must be involved
from the beginning to ensure that the
company has an audit strategy which
meets all of the privilege requirements.

(c) State Environmental Audit Privi-
leges

Numerous states have passed laws
which create state evidentiary privi-
leges for environmental audits. How-
ever, the U.S. EPA has strongly op-
posed any state audit privileges and
hasexplicitly reserved therighttobring
an independent action against regu-
lated entities for violations of federal
law discovered by an audit.

Ohio’s Audit Law, which became ef-
fective March 13, 1997, protects from
disclosure the audit report and analyti-
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cal data, drafts, photographs, opinions
and suggestions relating to the audit,
aswellas documents discussing imple-
mentation, prevention, compliance and
remediation issues associated with the
audit. Other communications consid-
ered necessary to the audit are also

protected from involuntary disclosure. -

To assert the privilege, the information
must be clearly identified as part of an
environmental audit report, identified
as privileged and confidential infor-
mation, and maintained as confiden-
tial. If the environmental audit discov-
ers evidence of noncompliance, to pre-
serve the privilege, the owner or opera-
tor of the facility must make a reason-
able, good-faith effort to achieve com-
pliance as quickly as practical.

While this law offers another means
to protect audit information from dis-
closure, its usefulnessis yettobe deter-
mined inlight of U.S. EPA’s opposition
to if.

Using an audit to mitigate
possible penalties

While neither federal law nor U.S.
EPA policy offers a privilege for envi-
ronmental audit materials, in 1995, the
U.S. EPA issued an audit policy which
provides penalty reductions for certain
companies that voluntarily disclose vio-
lations discovered during a self audit.
Likewise, under Ohio’s Audit Law,
immunity from penalty is available for
companies meeting certain require-
ments.

(a) 1U.S. EPA Environmental Audit
Policy

Under the U.S. EPA Audit Policy, to
qualify forlimited protection from civil
or administrative penalty, a company
must meet nine criteria. The most sig-
nificant to planning an audit strategy is
that a company must discover the non-
compliance through a voluntary audit,
disclose the violation within 10 days of
discovery, and correct it within 60 days
of its discovery.

For those companies which comply
with all nine conditions, the U.S. EPA
will reduce the gravity component of
civil or administrative penalties. If all

but the first condition (i.e. discovery
through voluntary audit) is met, the
U.S. EPA will reduce the gravity com-
ponent of the penalty by 75%.

On October 1, 1997, the U.S. EPA
issued a significant new policy which
permits the US. EPA to recommend
against criminal prosecution of a com-
pany that uncovers criminal violations
through voluntary self-evaluation (such
as an audit) and voluntarily discloses
and corrects the violations. The quali-
fying criteria under thenew policy mir-
ror the nine pre-requisites of the 1995
U.S.EPA AuditPolicy. Thisnew policy
expressly preserves the Justice
Department’s prosecutorial discretion.
However, if the Justice Department
accepts the U.S. EPA’s recommenda-
tion against criminal prosecution, a
company would likely significantly
reduce theamountof any potential fine,
as the average fine for an environmen-
tal criminal case is $1.9 million.

The U.S. EPA policies may be of lim-
ited use to industry because only par-
tial penalty reduction may be avail-
able, the U.S. EPA retains its full discre-
tion to recover any economic benefit
gained as a result of noncompliance to
preserve a level playing field, and no
guarantee is provided that the Justice
Department will refrain from pursuing
criminal prosecution in every circum-
stance. In spite of this, if an audit
discovers a violation,acompany should
consider the U.S. EPA policies when
deciding whether and how to disclose
the violation.

(b) Immunity from Penalty under
Ohio’s Audit Law

Ohio’s Audit Law provides immu-
nity from administrative and civil pen-
alties. To qualify for this immunity, a
company must promptly and volun-
tarily disclose to the Ohio EPA any
noncompliance which a voluntary au-
dit uncovered, make a reasonable,
good-faith effort to achieve compliance
as quickly as practical, and cooperate
with the Ohio EPA in its investigation
of the noncompliance.

While Ohio’s Audit Law may offer
some protection from penalties, it has
been under attack by the U.S. EPA and
Continued on page 5
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various environmental and citizens’
groups sinceitsinitial proposal. Ohio
and the U.S. EPA are presently nego-
tiating potential changes to the law.
Meanwhile, environmental groups
have mounted strong opposition by
petitioning the U.S. EPA to rescind
Ohio’s authority to enforce certain
federally-delegated environmental
programs (including Title V of the
Clean Air Act) due to the immunity
available under Ohio’s Audit Law.
While the status of this law is pres-
ently uncertain, any company that
uncovers a violation through an au-
dit should assess its usefulness to
that company’s particular situation.

Conclusion

The legal protections available
compel companies that are consider-
ing performing environmental com-
pliance audits to seek the advice of
legal counsel prior to beginning the
audit process. Advance planning is
critical to ensure that all of the avail-
able privileges against voluntary dis-
closure are preserved and that the
corporation is best positioning itself
to qualify forimmunity from and/or

to mitigate civil, administrative, and

criminal penalties.

Shelia Noonan Mitchell is an attorney
with Buckingham, Doolittle &
Burroughs, LLP in Akron, Ohio. Copy-
right ©1998 by Sheila Noonan Mitchell.
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" A Reminder

It is time to elect a new slate of officers for our Northern Ohio A&WMA Chapter.
You will find a ballot enclosed with this newsletter.
Please do your part and complete the ballot and send it in immediately!













